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NOTES 

State Income Taxes on Non-Residents. — The increasing prev- 
alence, not to say popularity, of state income taxes will raise a brood 
of constitutional questions as to power over income of non-residents 
from sources within the state. 1 A start towards the solution of these 

'It is settled that the due-process clause of the Fourteenth Amendment 
forbids a state to tax subjects not regarded as within its boundaries. 
Union Refrigerator Transit Co. v. Kentucky (1905) 199 U. S. 194, 26 Sup. 
Ct. 36; Buck v. Beach (1907) 206 U. S. 392, 27 Sup. Ct. 712; Selliger v. 
Kentucky (1909) 213 U. S. 200, 29 Sup. Ct. 449. The same result is some- 
times predicated on the commerce clause, Hays v. Pacific Mail Steamship 
Co. (1854) 17 How. (58 U. S.) 596, and on the obligation-of-contracts 
clause. State Tax on Foreign-held Bonds (1872) 15 Wall. (82 U. S.) 300. 
Unreasonable discriminations < against citizens of other states are held 
to be obnoxious to the privileges-and-immunities clause of section 2 of 
Article IV of the Federal Constitution. Chalker v. Birmingham & N. W. 
Ry. (1919) 249 U. S. 522, 39 Sup. Ct. 366. The same protection would 
be extended under the equal-protection clause of the Fourteenth Amend- 
ment to any non-resident who might be regarded as a person within the 
jurisdiction. Southern Ry. v. Greene (1910) 216 U. S. 400, 30 Sup. Ct. 287. 
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questions has been made by the Supreme Court in two recent cases. 
In Shaffer v. Carter (TJ. S. Supreme Court, Oct. Term, 1919, Nos. 531, 
580, March 1, 1920) Oklahoma was allowed to tax income from Okla- 
homa oil wells owned or leased by a citizen of Illinois. The principle 
asserted in the opinion was that "just as a State may impose general 
income taxes on its own citizens, ... it may, as a necessary 
consequence, levy a duty of like character, and not more onerous in its 
effect, upon incomes accruing to non-residents from their property or 
business within the State, or their occupations carried on therein". 
Travis v. Yale & Towne Mfg. Co. (TJ. S. Supreme Court, Oct. Term, 
1919, No. 548, March 1, 1920) decided the same day, recognized that 
New York might tax salaries earned in New York by residents of other 
states, whether the salaries were paid in New York or elsewhere. These 
cases establish that the state may tax income whenever it may tax the 
source of that income. As Mr. Justice Pitney puts it: "That it may 
tax the land, but not the crop, the tree but not the fruit, the mine or 
well but not the product, the business but not the profit derived from it, 
is wholly inadmissible." This was to be expected from the earlier dec- 
laration that a tax on net income from all sources "constitutes one of 
the general and ordinary burdens of government". 2 

It still remains to be determined whether the state may tax the 
fruit when the tree is beyond its power. In the absence of other cir- 
cumstances than the mere presence of the debtor, debts due to a non- 
resident are not taxable. 3 Can interest on such debts be taxed ? The 
Wisconsin supreme court evidently thought not, when, with a side- 
wise glance at constitutional principles, it warped the plain meaning 
of the "Wisconsin statute in order to exclude income of a non-resident 
from bonds of a domestic corporation. 4 Mr. Justice Pitney, however, 
gave some ground for inferring that the Supreme Court would take a 
different view, when in the Shaffer case he characterized the precedents 
cited as cases "sustaining state taxation of credits due to non-resi- 
dents" 5 and "federal taxation of the income of an alien non-resident 

! Mr. Justice Pitney, in United States Glue Co. v. Oak Creek (1918) 247 
U. S._ 321, 329, 38 Sup. Ct. 499. Some courts have had great difficulty in 
deciding whether an income tax was a tax on property, or on business, or 
on a person, or on something else; Maguire v. Tax Commissioner (1918) 
230 Mass. 503, 120 N. E. 162; Shaffer v. Howard (D. C. 1918) 250 Fed. 
873; Underwood Typewriter Co. v. Chamberlain (Conn. 1919) 108 Atl. 154; 
but Mr. Justice Pitney in the Shaffer case cuts the Gordian knot by saying 
that argument on such questions "upon analysis, resolves itself into a mere 
question of definitions, and has no legitimate bearing upon any question 
raised under the federal Constitution." He adds : "For, where the question 
is whether a state taxing law contravenes rights secured by that instrument, 
the decision must depend not upon any mere question of form, construc- 
tion, or definition, but upon the practical operation and effect of the tax 
imposed." 

"State Tax on Foreign-held Bonds (1872) 15 Wall. (82 U. S.) 300. 

4 Manitowoc Gas Co. v. Wisconsin Tax Commission (1915) 161 Wis. Ill, 
152 N. W. 848. 

"New Orleans v. Stempel (1899) 175 U. S. 309, 20 Sup. Ct. 110; Bristol 
v. Washington County (1900) 177 U. S. 133, 20 Sup. Ct. 585; Liverpool, etc. 
Ins. Co. v. Orleans Assessors (1911) 221 U. S. 346, 31 Sup. Ct. 550. 



NOTES 459 

derived from securities held in this country". 6 But in these cases, the 
credits taxed had acquired what has come to be called a "business 
sitv^'. 1 An agent -within the jurisdiction was running a loaning busi- 
ness for an extra-state principal. There are, however, hints that the 
Supreme Court is going to abandon ground previously occupied, and 
accord to all debts a sttus for taxation at the domicil of the debtor. 8 
If this is done, the taxability of the income will follow. But this will 
not affect the question whether a state may grasp income when it may 
not touch its source. It seems to be assumed that it may do so in the 
case of income received by residents, 9 but this rests on grounds which 
do not apply to non-residents. In restraining taxes by one govern- 
ment on the instrumentalities of another, no distinction is made between 
taxes on income and taxes on property. 10 Common sense requires that 
the fruit and the tree should be treated alike in taxes on non-residents. 
Nice questions may arise as to whether income really issues from 
the state which seeks to tax it. Mr. Shaffer thought that his Illinois 
intelligence was a factor in getting a return from his Oklahoma oil 
wells, and that the two were so inseparable that Oklahoma must forego 
its entire tax. But the Court answered that "at most there might be a 
question whether the value of the service of management rendered from 

"DeGanay v. Lederer (1919) 250 U. S. 376, 39 Sup. Ct. 524. It is worthy 
of note that Mr. Justice Pitney did not cite Michigan Central R. R. v. 
Slack (1880) 100 U. S. 595, and United States v. Erie Ry. (1882) 106 U. S. 
327, 1 ■ Sup. Ct. 223. These cases sustained a federal tax on interest paid 
by domestic corporations to non-resident alien bondholders as an excise 
on the business of the corporations. In the second case two of the judges 
placed the decision on the ground that the debt due to a non-resident was 
subject to a tax in rem at the place where the payment was to come from, 
distinguishing State Tax on Foreign-Held Bonds (1872) 15 Wall. (82 
U. S.) 300 t as based on the protection given by the obligation-of-contracts 
clause against interference by the states with existing contracts. Even 
if this view had been accepted by a majority of_ the court, it would not 
be automatically applicable to state taxation, owing to the idea that the 
Fifth Amendment does not impose on the taxing powers of Congress the 
same restrictions that the Fourteenth Amendment imposes on those of 
the states. See Billings v. United States (1914) 232 U. S. 261, 282-283, 
34 Sup. Ct. 421, and Brushaber v. Union Pacific R. R. (1916) 240 U. S. 1, 
24-26, 36 Sup. Ct 236. 

'See Beale, "Jurisdiction to Tax", 32 Harvard Law Rev. 587, 609-619. 

'See Mr. Justice Holmes, in Blackstone v. Miller (1903) 188 U. S. 189, 
206, 23 Sup. Ct. 277, and in Fidelity & Columbia Trust Co. v. Louisville 
(1917) 245 U. S. 54, 58, 38 Sup. Ct. 40. It should be noted that in the 
Travis case, Mr. Justice Pitney, in dismissing the materiality of the conten- 
tion that New York cured its withholding of a personal exemption from 
non-residents by excusing them from taxes on interest paid by New York 
debtors, did not suggest that the neglect of such interest was required by 
constitutional considerations. For an argument that debts should be 
assigned a situs for taxation at the domicil of the debtor, see Carpenter, 
"Jurisdiction over Debts for the Purpose of Administration, Garnishment, 
and Taxation", 31 Harvard Law Rev. 905, 918-931. 

'Mr. Justice Brown, in Union Refrigerator Transit Co. v. Kentucky 
(1905) 199 U. S. 194, 211, 26 Sup. Ct. 36. _ In the Shaffer case, Mr. Justice 
Pitney declared that a state may tax residents on "their income from all 
sources, whether within or without the state". 

"United States v. Baltimore & Ohio R. R. (1873) 17 Wall. (84 U. S.) 
322; Pollock v. Farmers' Loan & Trust Co. (1895) 157 U. S. 429, 15 
Sup. Ct. 673. 
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without the State ought not to be allowed as an expense incurred in 
producing the income," and left the question to be answered when 
properly raised. It would seem plain that actual expenses of manage- 
ment should be deducted, no matter where the management occurs.* 1 
Otherwise, non-residents are discriminated against in favor of resi- 
dents. But residents may not deduct the value of their time and intel- 
ligence. Should non-residents be treated differently? May persons 
who teach in New York claim that most of their salary is earned in 
New Jersey where they prepare their lessons, or should they be held 
responsible in the jurisdiction where the bullet impinges? May a 
lawyer allocate part of his fee to earlier study at an extra-state law- 
school? The claim that such income is in part the fruit of extra- 
territorial toil has physical and metaphysical merits; 12 but the absence 
of any sure criterion for making an apportionment is likely to induce 
its rejection. Of course where property or business within the state 
is part of a larger unit, and the state adopts the unit rule of assessment, 
it must apply a proper ratio to a proper base. 13 But if it assesses domes- 
tic business independently, it need not allow deduction for losses 
incurred in other states. This was decided in the Shaffer case. The 
complaint that this discriminated in favor of residents was answered by 
pointing out that residents were taxable on extra-state income, while 
non-residents were not. The difference was said to be "only such as 
arises naturally from the extent of the jurisdiction of the State in the 
two classes of cases" and one that "cannot be regarded as an unfriendly 
or unreasonable discrimination." 14 

The Travis case, however, held it unfriendly and unreasonable for 
New York to allow to non-residents no personal or family exemptions 
when such favors were extended to residents. 10 In justification of the 

"But see American Mfg. Co. v. St. Louis (1919) 250 U. S. 459, 39 Sup. 
Ct. 522, in which the Supreme Court sustained a license tax on manufac- 
turers assessed at one dollar for each $1,000 of sales, even though the 
goods were removed to another state before sale. Undoubtedly, however, 
a state has more latitude in assessing special license taxes than in assessing 
taxes on net income. In this case, also, there was no question of discrimi- 
nation against non-residents, as there would be if residents might as a rule 
deduct all the expenses instrumental to the production of the income taxed 
while others might deduct only a part. 

"See 32 Harvard Law Rev. 663-669. 

"Fargo v. Hart (1904) 193 U. S. 490, 24 Sup. Ct. 498; Meyer v. Wells 
Fargo & Co. (1912) 223 U. S. 298, 32 Sup. Ct. 218; Louisville & Nashville 
R. R. v. Greene (1917) 244 U. S. 522, 37 Sup. Ct. 683; Illinois Central 
R. R. v. Greene (1917) 244 U. S. 555, 37 Sup. Ct. 697; Union Tank Line v. 
Wright (1919) 249 U. S. 275, 39 Sup. Ct 276. See 31 Harvard Law Rev. 
769-775. 

"In the district court, Judge Campbell, who dissented from the decision 
sustaining the tax, insisted that the income tax on residents was a tax on 
persons, while that on non-residents, which "must be considered as standing 
alone", was necessarily a tax on business or property, and therefore invalid 
because it selected for discrimination the business and property of non- 
residents. Shaffer v. Howard (D. C. 1918) 250 Fed. 873, 889. Of this 
nominalistic myopia, Mr. Justice Pitney remarked gently that "it errs in 
paying too much regard to theoretical distinctions and too little to the 
practical effect and operation of the respective taxes as levied." 

"This was held unconstitutional under section 2 of Article IV of the 
Federal Constitution^ which reads: "The Citizens of each State shall be 
entitled to all Privileges and Immunities of Citizens in the several 
States." The court wisely refused to accept the unwarranted distinction 
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discrimination it was urged that non-residents were not taxed on income 
from New York debtors and that they were likely to receive income 
from extra-New-York sources equal to the exemption enjoyed by New 
Yorkers. The court answered that the discrimination was not con- 
ditioned on the existence of such untaxed income from extra-state 
sources, and that it could not be assumed that non-residents as a class 
received such income. The opinion pointed out that non-residents com- 
pete with residents for work in New York and observed: "Whether 
they must pay a tax upon the first $1,000 or $2,000 of income, while 
their associates and competitors who reside in New York do not, makes 
a substantial difference." This discrimination was rightly viewed as a 
general one operating to the disadvantage of all non-residents, and not 
like that sanctioned in the New Jersey Inheritance Tax Law 18 which 
imposed only "occasional or accidental inequality due to circumstances 
personal to the taxpayer". Under the New Jersey statute extra-state 
assets of non-resident decedents made the inheritance tax on New 
Jersey assets greater than that imposed on the same amount of New 
Jersey assets comprising the entire estate of a resident decedent. Under 
the New York law the situation was reversed. Non-residents whose 
total income was from New York were taxed on their entire income, 
while all New Yorkers enjoyed an exemption. While non-residents 
who received untaxed income in their home state might in fact be 
assessed on less of their total income than New Yorkers were assessed 
on theirs, this practical exemption was not available to those "who 
needed it most and it would in any event be due to the forbearance 
of other states. A further provision in the New York statute which 
would allow non-residents to deduct from their New York tax a pro- 
portion of a tax imposed by their home state on their total income, 17 

sometimes made between residents and citizens, as in La Tourette v. 
McMaster (1919) 248 U. S. 465, 39 Sup. Ct. 160, and followed Chalker v. 
Birmingham & N. W. Ry. (1919) 249 U. S. 522, 39 Sup. Ct. 366, in holding 
that by and large the discrimination against non-residents would be against 
citizens of other states. 

"Sustained by a five-to-four vote in Maxwell v. Bugbee (1919) 250 U. S. 
525, 40 Sup. Ct. 2. 

"This is the interpretation of the provision given by Professor Seligman, 
who ■was instrumental in securing its inclusion in the law and must there- 
fore be familiar with what was intended. See his discussion in 34 Political 
Science Quarterly 534-537, and in 5 Bulletin of the National Tax Associa- 
tion 47-48. But it is by no means clear that the language of the statute 
accurately expresses this intent. The ratio to be used in fixing the fraction 
is plainly enough that of New York taxable income to the total income 
taxed by the home state. But whether the fraction is to be applied to the 
total income taxed by the home state or only to some or all of the New 
York income taxed by the home state is at best doubtful. The Act says 
that whenever a non-resident has become liable to an income tax in his 
home state "upon his net income for the taxable year, derived from sources 
within this state and subject to taxation under this article", the comptroller 
shall credit the amount due under the New York tax "with such proportion 
of the tax so [italics are writer's] payable by him" to his home state. The 
"so" seems to refer back to the tax paid in the home state upon income 
derived from New York and taxable there. Clearly to carry out the intent 
of the framers, the statute should be so amended as to read that whenever 
a non-resident has become liable to an income tax in his_ home state "upon 
his net income for the taxable year, including that derived from sources 
within this state and subject to taxation under this article," the comptroller 
shall deduct from the New York tax "such proportion of the total tax 
[omitting 'so'] payable" to the home state, etc. 
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provided such state extended a similar courtesy to New Yorkers, was 
held no palliative for the discrimination practiced in the absence of 
such hypothetical legislation in other states. 18 

The court could hardly have done otherwise than to take the situa- 
tion as it was in the case before it. The wisdom of its conclusion admits 
of little, if any, doubt. No one would contend that New York might 
tax real estate of non-residents at its full value while it exempted 
wholly or partially that of residents. Such discrimination against a 
resident of New Jersey whose total assets consisted of New York realty 
could not be overlooked because other residents of New Jersey owned 
exempt realty elsewhere or owned intangibles which New York might 
have taxed but chose to treat more tenderly than those of New Yorkers. 
Such unfriendly treatment of a non-resident is too obviously uncon- 
stitutional to be attempted. The effort now frustrated plainly belongs 
in the same category. 

t. r. p. 



The Sherman Anti-Trust Law. — The United States Supreme Court 
held in the Knight case 1 that the formation of a corporation under the 
laws of New Jersey for the purpose of acquiring the stock of manufac- 
turing corporations organized under the laws of Pennsylvania, which 
together had a practical monopoly, that is, a dominating control of 
their business in the United States, did not constitute an offense against 
the Anti-Trust Law, and that, therefore, the American Sugar Kefining 
Company, organized for the purpose of securing this monopolistic con- 
trol, could not be suppressed as an illegal combination in a suit brought 
by the United States Government under that law. This decision was 
concurred in by seven of the eight Justices who took part in it, Mr. 
Justice Harlan alone dissenting. The opinion of the majority was 
based upon the sound principle that Congress did not attempt by the 
Sherman Anti-Trust Law "to limit and restrict the rights of corpora- 
tions created by the States or the citizens of the States in the acquisi- 

"Even if this reciprocal provision were made operative by the requisite 
action of other states, it would afford no relief to non-residents whose 
total income is from New York and is not greater than the exemption 
allowed by their home state. If New Jersey copied the New York law, a 
married resident of New Jersey whose total income was $2,000 earned in 
New York would pay no tax in New Jersey, and would therefore pay a 
New York tax on $2,000, whereas by becoming a resident of New York he 
would pay nothing. Mr. Justice Pitney's reference to this reciprocal pro- 
vision makes it doubtful whether he understood what its practical operation 
would be. He was correct in thinking that it would be no palliative for the 
discrimination in respect to personal and family exemptions, except in cer- 
tain special cases, but he seems to have assumed that it was itself a dis- 
crimination until counterbalanced by the action of other states. On the 
contrary, it would, if added to a proper exemption provision, almost wholly 
relieve non-residents from a New York tax on New York income. It is 
therefore an act of grace designed to prevent or reduce bi-state double 
taxation of incomes. Viewed as a favor and not as a discrimination, it 
would appear to be properly conditioned on the grant of corresponding 
favors to New Yorkers by the home states of non-residents. 

'United States v. E. C. Knight Co. (1894) 156 U. S. 1, 15 Sup. Ct. 249. 



